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Tactical manoeuvres

“WHERE FACTS ARE FEW, EXPERTS ARE
MANY,” runs thequotebyDonaldR.Gan-
non, and itmaybe that civil litigatorshave
had this inmindwhendeciding their
approach tousing expertswithin litigation in
thepast.However, it is anapproach that the
CPRhas tried,with somesuccess, to curtail.
The rules relating to instructinganexpert

are set out inCPR35 (nowcalledExperts and
Assessors) but it isworth exploring someof
the tactical finesseof instructinganexpert,
and someof the trickier issues faced, particu-
larly inpersonal injury litigation.

How necessary is it?
The first questionmaybewhether to instruct
an expert at all.As claimant it isworth trying
to seewhether issues are really indispute
before experts are obtained. Indeed, it is not
alwaysnecessary even tohaveamedical
expert.Contrary to the suggestionof thepre-
actionprotocol, amedical report is not a
requirement. CPR16PD.4makes this clear.
Claimants should therefore ask themselves
whether the reportdoesmore than repeat
medical records. If it doesnot, defendants
can considerwhether to challenge the cost of
the report.
Rulesgoverningexpertevidenceextendto

thepre-issueaswellaspost-issuestage. Vari-
ouspre-actionprotocolsdealwith expert
evidence. Even if theprotocoldoesnot apply
directly to the litigationinquestion(suchas the
Personal InjuryProtocol,which isprimarily
designed for claims in the fast track) the spirit
of theprotocolshouldbenotedandadheredto
as far aspossible (seeparas.2.2-2.5 of thePre-
ActionProtocol forPersonal InjuryClaims).
At thepre-issue stage, theprotocol rubric

suggests, at 2.14, that therebea“joint selec-
tionof, andaccess to, experts. The report
produced isnot a joint report for thepurposes
ofCPR35.Most frequently thiswill apply to
themedical expert…theprotocolpromotes
thepracticeof the claimantobtainingamed-
ical report, disclosing it to thedefendantwho
thenasksquestionsand/or agrees it anddoes
notobtainhisownreport…ifproceedings
have tobe issuedamedical reportmustbe

attached to theseproceedings.”
It shouldbe remembered that the claimant

doesnothave tobe theparty instructing the
expert. In a casewhere liability is admitted
and thedefendant knows itwill bemeetinga
sumindamages, thedefendant can instruct
an expert at an early stage to try andevaluate
the claim.This canbeaneffectiveway to
evaluate andconclude litigationwith amini-
mumof incurred costs.
Experts instructed in thiswayarenot the

single joint experts governedbyCPR35.7
and35.8. Theyare experts instructedbyone
partybut, possibly, adoptedbyanother. If the
evidence is not accepted indue course the
remainingpartymaygainpermission to
instruct its ownexpert (a full considerationof
true single joint experts is outside the scope
of this article).

Court controlled evidence
The thrust of theWoolf reformsand theCPR
are to control theproliferationof expert evi-
denceusedat trial. Therefore, the first dutyof
the court (CPR35.1) states: “Expert evidence
shall be restricted to thatwhich is reasonably
required to resolve theproceedings.”
Even if expert evidence is allowedona

particular topic it is a stepwiseprocess to
havinganexpert at court. The rules, as all
practitioners are aware, require the justifica-
tionof theneed for anexpert at aCMCfol-
lowedbyapaper report. This reportmaybe
obtainedby the claimant,withquestions
asked, before thedefendanthas anopportu-
nity to relyonhis ownexpert. Even then, the
expertswill not necessarily give evidence.
Further questionswill be asked.Thereafter, a
jointdiscussionwill beheldwith the final
preparationof a joint report between the
experts settingout the areas onwhich the
experts agree, the areas onwhich theydis-
agree and the reasons for their disagreement.
Thisprocess, nowalmost a standard,was

articulatedbyLordWoolf inDaniels vWalker
[2000] 1WLR1382; anold casewhich
nonetheless remains a clear statement of
goodpractice anda caseworth revisiting.
The involvement of the legal team in the

jointdiscussionvariesdependingoncases.
In some instances, there is no involvement, in
others there is ageneral letter of instruction
to eachexpert. Inmore complicated cases,
theparties spend time (withorwithout the
assistanceof their experts) draftingan
agenda for thediscussion.However, it is
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important that thecontentof the finaldiscus-
sionandthe joint report is theworkof the
expertsalone.
Theconclusionsdrawnmustbe thoseof the

experts,not the lawyers, and,as required, the
expertsmustberemindedthat theirduty is to
help thecourtonmatterswithin theirexpert-
ise, adutywhichoverridesanobligation to the
personbywhomhe is instructedandpaid
(CPR35.5).Reportedcase lawis litteredwith
judicial criticismofexpertswhoappear to
trimtheir sails tosuit thecaseof their instruct-
ingparty.Forexample, inRoyal&SunAlliance
TrustCoLtdvHealey&Baker,October132000,
NewLaw100109601,anexpertactingas inde-
pendent surveyorcommentingonthe letting
potentialofapropertywascriticisedbythe
judge for failing tocoverandgiveanopinion
onthewholeof therelevant subjectmatter.He
simplyconsidered theevidence that sup-
ported thecaseofhis instructingparty.
Having the expert at trial is the final stage,

but is oftennot allowedby the courtuntil the
finalCMCorpre-trial checklist.While
provision for listingaccording to the expert’s
availabilitymaybea sensible course this
doesnotmean the expertwill give evidence
without further consideration. It is alsoopen
to the casemanaging judge todecide that evi-
denceneedonlybegivenon specific issues.
Thus, the casemanagingof a claimcan in fact
havea considerable effect on the evidence
that the courtwill finallyhear; and soon the
outcomeof the case.
Careful considerationof expert evidence

at every stageof theproceedings, full prepa-
ration forCMCsand the ability to argue for
anyevidence sought arenecessaryparts of
the legal teams’litigationpreparation. Fail-
ing toobtainpermission for callingor
instructinganexpert today can impact on the
trial someyearshence.
Asubstantial changeofopinionator shortly

before trial canrenderanexpert’sviewsubject
to judicial circumspection,unlesscarefully
explainedor justifiedbynewevidence. InBed-
sonvRichards (deceased) [unreported], thecare
expert, on theeveof the trial, statedareduc-
tion inhoursof care requiredbytheclaimant,
which led the thenMrJusticeDysontocon-
clude that: “Iwas leftwith thedistinctly
uneasy feeling that she [careexpert]was tack-
ingaccording to theprevailingwindrather
thangivingmeherbest shotatwhatwasprop-
erly required for thisplaintiff in termsofcare,
regardlessof the financial cost.”
Practitioners shouldalso remember that,

evenwith the assistanceof expert views, a
trial judgemaydisregardexpert evidence as
longashegives reasons forhis conclusions –
both thedecision todisregardand thedeci-
sion reached.

Disclosure of evidence
It must therefore be true that the decision of
when or whether to disclose expert evidence
can be of the utmost importance. Disclose
too early and you may find your client stuck
with a report that cannot be changed or eas-
ily amended to deal with tactical exigencies.
Disclose too late and the court will complain
that there has been a failure to place cards
on the table or approach a claim with a view
to early resolution of issues and conclusion
of the claim without the need for issued
litigation and trial.
Theanswermaythereforebe to instructbut

notdiscloseexpert evidenceatanearlystage.
Thiswillgive thepartyaccess toanexpert
viewwhichcan informone’s tacticalapproach
toaclaim,assistwithaskingoranswering
questionsandenableanevaluationof thewit-
nessevidence.
Theriskrun is that thisevidence isnever

disclosedandneverputbefore thecourt.
Therefore, theevidence itself cannotbeused
asevidenceat trialunless it isprovedorpro-
videdfromanothermeans (suchasadmission
fromtheotherparty).
Afurtherdisadvantage is that thecostsof

obtaining theevidence–whether report,dis-
cussionorconference–willnotberecover-
able.Nonetheless, thecostof thisevidence
whenweighedagainst thepotential effecton
damagesmay, incertainhigh-valuecases,bea
costworth incurring in thegrandscheme.
Oneproblemwith thisapproach,particu-

larly for thedefendant, ishowtoobtain the
evidence. Inapersonal injuryclaim,examina-
tionof theclaimantmayberequired;but this
means theclaimantmustbothknowof the
intended instructionand, indeed, co-operate.
Therefore, abetter coursemaybe toconducta
paperexercise reportonly, ensuring theother
party isnotalerted to the instructionof the
shadowexpertwho, in thisway, canbekept
outside the litigationprocess. If theexpert
viewreliesonexaminationofphysical evi-
dence thisapproachmaynotwork.
There is a difference in expert evidence

obtained pre- and post-issue. Carlson v
Townsend [2001] EWCACiv 511 confirms
that a claimant is not required to disclose a
medical report obtained at the pre-issue
protocol stage, such a report remains the
claimant’s sole instruction and is privi-
leged. While permission of the court will be
required for the claimant to rely on another
expert in the proceedings, that permission
will not require disclosure of the first
report as a pre-condition.
Different considerationsprevail at thepost-

issuestage. InBeckvMOD [2003]EWCACiv
1043, theCourtofAppealallowedthedefen-
dant toabandonhis first expert’s reportand

instructasecondexpert,but thiswas
conditionalon the first expert’s reportbeing
disclosed.Pursuant toCPR35.11, anyparty
was thereforeentitled torelyonthat first
reportasevidenceat the trial.
Thisdecisionwas refined in the circum-

stancesofHajigeorgiouvVasiliou [2005]EWCA
Civ236,where thedefendantdidnotneed
permission to instruct adifferent expert from
theonewhohadbeencanvassedat aCMC
because the courthadnotnamed that expert
in thedirections.Had theexpertbeennamed,
the situationwouldhavebeendifferent.
Even if the report and the expert’s conclu-

sions areprivileged, theobjective findings in
a reportmaybedisclosed. InCarruthers vMP
Fireworks, 26 January2007 (unreported), a
claimantwhohadbeen injuredbyadefen-
dant’s exploding fireworkwas required to
disclose the results of tests carriedout on the
fireworks at apre-issue stage. The reportwas
privilegedand the expert’s conclusionswere
notdisclosed (followingCarlson). However,
the tests on the fireworkswere, inpart,
destructive and,with thepassageof time,
couldnot be replicatedby thedefendant.
Therefore, in the interests of justice, itwas
right that thedefendant and thedefendant’s
expert shouldhaveaccess to theoutcomeof
the tests – the required informationonwhich
tobase anopinion.
Thisprinciplewas extended further in the

caseofPittalis vRuszala, 19 September 2008
(unreported),where thedistrict judge
required the claimant todisclose theobjec-
tive findingsonexaminationof the claimant.
The claimant suffered injury in anaccident in
2004. Shewas first examined inMay2005by
adoctor at pre-issue stage. Proceedingswere
issued inOctober 2007. The earlymedical
reportwasnotdisclosedor reliedupon. The
expert evidence relieduponwasdated2008–
more than three andahalf years after the
accident.While the judgeaccepted that the
reportwasprivileged, following the reason-
ingofCarruthers, he ordered theobjective
examinationand results tobedisclosed so
that thedefendant’s expertwouldhaveapic-
tureof the claimant’s condition inMay2005
aswell as 2008.
Therefore, even ifa reportasawholemay

notbeseen,parties canconsiderwhether
partsof thereport,particularly theexamina-
tionresultsandobjectivelygathereddata,
shouldbedisclosed.
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