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Hardwicke welcomes Mohammed Zaman QC

Our big news is that Mohammed Zaman QC has joined
Hardwicke. Mohammed specialises in franchising dispute
resolution and adds his wealth of expertise in that field to the
specialist skills and expertise of the Franchising Team.

The New Vertical Agreements Block Exemption

The new vertical agreements block exemption, Commission
Regulation (EU) No. 330/2010 (“the New Regulations”) was
published on 20 April 2010 and came into force on 1 June
2010. There is a transitional period from 1 June 2010 to 31
May 2011 for agreements already in force on 31 May 2010.

Scope

The New Regulations apply to all kinds of vertical agreements
(as defined), including franchise agreements. They are broadly
similar to the old regulations they replace but there are some
significant differences.

The European Commission’s Guidelines

The European Commission’s Guidelines on Vertical Restraints
(2010/C 130/01) (“the Guidelines”) were published on 19 May
2010. They contain extensive guidance as to the Commission’s
thinking on the New Regulations and are an essential companion
to them.

Summary of Key Points

The key points of interest for franchisors and franchisees are as
follows:

Definition of Market Share Threshold

The definition of the market share threshold of not exceeding
30%, is now tested against the relevant markets of both the
franchisor and the franchisee.

Definition of ‘know-how’

The definition of ‘know-how’, by reference to which a post-
termination non-compete clause may be enforced has been
revised. The know-how need only be ‘substantial’, meaning
‘significant and useful for those purposes’. However, there is
now a requirement for the obligation itself to be indispensable in
order to protect that know-how.
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Hardcore restrictions

The Guidelines accept that a ‘hardcore restriction’ may be
objectively necessary in exceptional cases for an agreement of a
particular type or nature. They give a number of examples,
including, of interest to franchisors/franchisees, fixed resale
prices in order to organise a coordinated, short term, low price
campaign, of two to six weeks in most cases, which will also
benefit consumers.

Internet Sales

The Guidelines analyse, in detail, a number of aspects of internet
selling, both as to what are or are not active or passive sales and
as to the restrictions that may or may not be imposed on them.
These are both the most interesting and, potentially, significant,
paragraphs:

1 In principle, every distributor (which includes a
franchisee) must be allowed to use the internet to sell
products.

91 In general, where a distributor (franchisee) uses a website
to sell products, that is considered a form of passive
selling, since it is a reasonable way to allow customers to
reach the distributor (franchisee).

9 The use of a website may have effects that extend beyond
the franchisee's own territory or customer group and
simply state that such effects result from the technology
allowing easy access from everywhere.

9 If a customer visits the website of a franchisee, contacts
the franchisee and if such contact leads to a sale,
including delivery, that is passive selling.

9 If a customer opts to be kept automatically informed by
the franchisee and that leads to a sale, that is passive
selling.

9 Offering different language options on the website does
not, of itself, change the passive character of such
selling.

‘Hardcore restrictions’ on internet selling

The Guidelines give a number of examples of ‘hardcore
restrictions’ of passive selling on the internet:

1 An agreement that the (exclusive) franchisee shall
terminate consumers’ transactions over the internet once
their credit card date reveals an address that is not within
the franchisee’s (exclusive) territory.

1 An agreement that the franchisee shall limit its proportion
of overall sales made over the internet.

9 An agreement that the franchisee shall pay a higher price
for products intended to be resold by the franchisee
online than for products intended to be resold offline.
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Permissible restrictions on active selling on the internet

What is compatible with the New Regulations is a restriction on
the use of the internet by franchisees to the extent that it would
lead to active selling into other franchisees exclusive territories
or customer groups.

Maintenance of Quality Standards

What is also permitted is for the franchisor to require quality
standards for the use of the internet site to resell its goods; to
require its franchisees to have one or more brick platforms and
mortar shops or showrooms and to use third party only in
accordance with the agreed standards and conditions.

Comment

The application of the market share threshold test to both
franchisor and franchisee adds unwelcome additional level of
complexity in determining whether the block exemption applies.

The revised definition of ‘know-how’ may make little practical
difference in the context of the enforceability of post-termination
non-compete obligations, given the requirement for that
obligation itself to be ‘indispensable’.

The Commission’s exposition of its thinking on internet selling is
a welcome clarification and consistent with the approach it has
taken to the distinction between ‘active’ and ‘passive’ sales to
date. This is the area where franchisors will need to look at their
existing arrangements to see whether they are trying to restrict
their franchisees’ internet usage in a way that will not be
permitted for much longer.

The acknowledgement that, in exceptional circumstances,
‘hardcore restrictions’ are capable of not being anti-competitive,
is likely to be very much limited to the instances the Commission
has identified in the Guidelines.

Finally, it should be borne in mind that, even if the criteria in the
New Regulations and the Guidelines are not satisfied, such that
the block exemption does not automatically apply, unless the
agreement in question contains one of the ‘hardcore restrictions’
this does no more than displace the presumption that the
agreement is not anti-competitive leaving such an agreement for
individual assessment in each case.

Article by Alexander Goold

(A longer version of this article can be found on our website
www.hardwicke.co.uk)
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Enforcing Restraint after Termination

All too often a former franchisee turns out to be involved in a
new competing business operated by a family member. In a
recent case the franchisor managed to secure final injunctions
against the new company as well as the former franchisee.

Venture UK Ltd v Image House (Photographers) Ltd & ors
ChD (Birmingham) - 10.8.09

Mr Graham operated a “life time experience” portraiture
franchise business through a company. Both Mr Graham and the
company were parties to the franchise agreement. After the
agreement was terminated, Mr Graham was employed in his
wife’s new company, which provided the same services as his
franchise had. Alton J approved the approach in Dyno-Rod plc v
Reeve, confirming that for the purpose of restrictive covenants in
franchise agreements the reasonableness test was less stringent
than in employer/employee situations. She also confirmed non
solicitation provisions alone were inadequate to protect the
franchisor’s legitimate interests, particularly given the difficulties
of enforcement and the significant element of customer hold and
recommendation in a business giving “life time experiences”.
Once again a 12 month period was found to be so reasonable it
could not properly be challenged. Most importantly of all since
Mr Graham was a party to the franchise agreement, the
employment of him to undertake tasks that amounted to a
breach of the post termination restrictions he signed was found
to be a knowing and intentional interference with the franchisor’s
contractual rights, giving the franchisor a direct claim against the
new company.

Case summary by Michelle Stevens-Hoare

Franchise Renewals: the Danger of Rolling Contracts.

Two recent cases illustrate that franchisors should be careful to
ensure that agreements are renewed on expiry and that rolling
contracts can cause significant legal difficulties.

Flat Roof Company Ltd v Andrew Bowden [2009] EWHC
2894 (Ch)

This should have been a simple case to enforce a post-
termination restrictive covenant. Mr. Bowden was a franchisee of
Flat Roof. He gave notice that he was leaving the flat roofing
business in order to devote his time to other non-roofing
opportunities. However, Mr. Bowden took up business with not
one but two of Flat Roof’s rivals. As you would expect, Flat Roof
applied to the High Court to restrain Mr. Bowden’s activities. All
fairly simple so far!
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However, Mr. Bowden’s franchise agreement had come to an end
over a year before he left the business and the parties had simply
continued to deal with each other on a rolling basis. The problem
was that the restrictive covenants in the franchise agreement
only lasted for twelve months after termination and had therefore
expired before Mr. Bowden actually left the franchise. Flat Roof
argued that the covenants should be implied into the rolling
contract but Lindsay J held that there was no basis for such
implication. Accordingly, Flat Roof was left unprotected and was
unable to obtain their injunction.

SJD Group Ltd v KIM (Scotland) Ltd [2010] CSOH 13

This is a Scottish case (although the legal principles on this
issue are similar to English Law) where the parties continued to
deal with each other on a rolling basis following the expiry of a
five year franchise agreement. After a little while, the franchisee
gave notice that it intended to determine the agreement
forthwith. A dispute arose about the termination. The franchisee
argued that there was no agreement and that it was entitled to
terminate immediately; the franchisor argued that reasonable
notice was required.

The Court considered the arguments and held that the
relationship was governed by an implied contract on the same
terms as the original franchise agreement but that (although the
franchise agreement could only be extended for five year terms)
there was an implied provision that the implied contract could be
brought to an end with reasonable notice. Lord Glennie held that
in this case a reasonable period would be six months and that
the franchisor was entitled to damages for losses sustained
during this period.

Comment

These cases are useful guidance as to how the Courts may
approach rolling contracts but neither of them are binding. Flat
Roof concerned an interim application and there has been no
final determination at trial; in SJD, both sides conceded that
there was some kind of implied contract. However, one fact is
clear: franchisors should ensure that their renewal provisions are
properly executed. Had the parties in these cases simply entered
into formal renewed agreements, these difficulties would not
have arisen.

Derogation From What?

Another recent case has ruled that a franchisor does not have to
own the rights it grants under a franchise agreement.
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Stream Healthcare (London) Ltd v Pitman Education &
Training Ltd [2010] EWHC 216 (Ch)

Pitman Education (“PE”) was a part of the Pitman Group.
Pitman Training Group (“PTG”) was the holding company. PE
was a subsidiary of PTG and was responsible for granting
overseas franchises for secretarial schools. All of the goodwill
and trademarks necessary to operate the franchise were owned
by PTG and PE was effectively dormant save for granting the
overseas franchises and collecting franchise fees. In practice,
PTG in fact carried out the franchisor’s obligations and all of the
fees were accrued to PTG.

Stream entered into a franchise agreement to establish Pitman
franchises in five West African countries. Sfream did not in fact
commence operations in any of those countries and did not call
on any of PE’s obligations (save for an initial advertising pack
worth £500-0dd). Stream failed to pay the franchise fees when
they fell due and PE commenced proceedings. Stream defended
on three bases: (i) Stream had informed PE that the name was
not available in Nigeria and PE were in repudiatory breach of the
franchise agreement for failing to assist; (ii) that PE had not
fulfilled any of its obligations, did not own the goodwill or the
trademarks and therefore had totally failed to provide the
required consideration for the franchise agreement; and, (iii) that
by failing to take action in respect of the business, there was a
derogation from grant.

Mann J rejected all of Stream’s arguments and decided:

9 There could not have been a total failure of consideration
as PE had provided the initial advertising pack. The
remaining services had not fallen due for provision as no
local franchises had been established. Further, PE must
have been implicitly authorised by PTG to grant licences
of the goodwill and trademarks and that therefore the
licences had been provided and, in any event, that PE’s
other promises amounted to valuable consideration.

9 The trademark and trading name provisions had two
conditions precedent before they required PE to take
action and neither of those conditions had been fulfilled.
Accordingly, there could be neither repudiatory breach
nor derogation from grant.

Comment

This is a case likely to stand on its own facts. Franchisors will
want to use it as authority for the proposition that where other
companies in the group own the relevant rights, the Court is
likely to imply an agreement allowing the franchisor to grant
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those rights. However, as this case was so fact-specific it would
be dangerous to assume the Court will always imply such
agreements.

At best it can be said that the Court will look for ways to make
the franchise agreement work and will not tolerate overly
technical arguments designed to evade liability. On a practical
level, franchisors operating as part of a larger group can ensure
that they are protected from arguments such as these by putting
in place documented consents within the group allowing for the
assignment of the relevant rights.

Case summaries by Michael Wheater
Too Helpful and Not Helpful Enough . . .?

Michelle Stevens-Hoare and Graham Cunningham were locked in
battle in the High Court for 5 days in February this year in yet
another intra-Chambers match. This was a liability hearing only.
A further trial will determine quantum. The case might best be
seen as a warning to franchisors to take care about what
additional help and support you offer.

MGB Printing and Design Limited v Kall Kwik UK Limited
2010 EWHC 624 (GB)

Mr Bibby approached Kall Kwik about purchasing an existing
franchise through a company ‘MGB’. Kall Kwik introduced him to
a purchaser and held themselves out as able to assist and advise
in a number of respects. In particular, Kall Kwik indicated they
had expertise and would advise as the costs of a required
refit/upgrade. The actual costs of the required refit turned out
subsequently to be at least twice the figure Kall Kwik advised. In
addition Kall Kwik invited MGB to sign up to a marketing plan
that was designed on the basis of having access to the former
franchisee’'s customer data on a centralised marketing system.
The marketing plan documentation referred to the fact that Kall
Kwik would obtain that data from the former franchisee and
upload it. That process proved problematic because of the form
in which the former franchisee held the data and, ultimately, the
vast majority of the data was not made available to MGB. Kall
Kwik was found to have assumed a duty of care to Mr Bibby and
the company he intended to use to acquire the franchise and to
have been in breach of it. Further Kall Kwik were in breach of
their contractual obligations under the marketing plan agreement
in a number of respects, including the provision of the former
franchisee’s customer data.

Here a franchisor introduced a potential sale, held itself out as
qualified to give advice on the costs of a shop refit and purported
to give such advice, it assumed a duty of care and was obliged to
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take reasonable skill and care in the giving of such advice.

A Advising that the costs of the refit would be a particular
figure when they were actually at least double that figure
was negligent.

A The entry into a marketing plan agreement resulted in
contractual obligations in excess of those in the franchise
agreement.

A A failure to install customer data the franchisor agreed in
the marketing plan to install and the failure to provide
marketing materials, partly due to the absence of data
amounted to an actionable breach of contract.

A A failure to provide any advice as to an alternative
marketing plan when the agreement plan did not happen
was a breach of the obligation in the franchise agreement
to provide advice, know-how and guidance as to
marketing.

Detail

There were two major issues before the Court. One related to an
alleged duty of care in respect of advice relied upon during
negotiations for for the purchase of the business and the second
related to breaches of a specific contract relating to a marketing
agreement or under the franchise agreement.

The duty of care claim focused on a required refit of the Kall
Kwik premises that Mr Bibby was taking over. Mr Bibby alleged
that Kall Kwik owed a duty of care to advise properly in relation
to refitting of the premises.

That claim was based on Kall Kwik’s detailed briefing guide for
those purchasing existing franchises, the stated requirements of
such new franchisees and the expertise Kall Kwik offered to
someone considering whether to purchase a franchise or a
particular franchise.

It was agreed Kall Kwik advised a figure of £15,000 would be
ample for the required fit out. Mr Bibby alleged in fact the cost
was at least twice that.

Kall Kwik’s case was that in the circumstances it owed no duty
of care and any duty was owed to Mr Bibby not MGB. It was only
giving an outline cost for budgetary and finance purposes. If
there was a duty of care it had been discharged. In addition it
was argued that the greater costs identified related to a full shop
refit which was not what was required by the detailed guide
which had referred to “front of house” refits ie updating the
brand image in the areas accessible to customers. At the time
Kall Kwik had not provided Mr Bibby with any detailed
information about what was involved in a refit.
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Kall Kwik’s manager was able to state from the experience of
120 previous front-of-house refits, that the average costs would
be in the order of £10,000. After Mr Bibby had visited the
premises, they discussed the matter and agreed on a figure of
£15,000. This figure was adopted in documents Kall Kwik
produced for Mr Bibby to use for cash flow purposes and
obtaining of bank finance. Mr Bibby argued that the condition
and layout of the premises was such that in order to carry out the
“front of house” refit more extensive works were required.

The case proceeded on the basis that the guide was not a
contractual document. The case was advanced on the basis that
by its statements and actions Kall Kwik assumed a duty of care
and was negligent in that respect.

Mr Bibby’s claim was that, had he been informed of the true
costs he would have negotiated a reduction in the purchase price
for the franchise

The Judge found that Kall Kwik had owed Mr Bibby a duty of
care and the advice given in relation to the shopfit had been
negligent. The Judge rejected Kall Kwik’s argument that a duty
of care was due only to Mr Bibby as MGB had not actually been
incorporated at the time the advice had been given on the basis
the evidence demonstrated, that at all times it contemplated Mr
Bibby would purchase through a corporate vehicle.

The second issue revolved around a marketing support plan
which both parties signed up to and Mr Bibby paid for. Mr Bibby
contended that Kal/l Kwik was in breach of various aspects of
that plan. This was the launch plan for new franchisees, which
was agreed with each franchisee and covered the initial few
months of the franchise. Principally, Mr Bibby contended that he
could not start his marketing campaign because Kall Kwik had
failed to load the customer data derived from the previous
owner’s business onto the computer installed for the purpose and
required to have access to Kall Kwik’s marketing materials.He
could not therefore send out mailshots to actual and potential
customers.

Kall Kwik contended that there were a number of good reasons
for this. Essentially it claimed that Mr Bibby showed no liking
for the computer application on which the data was to be loaded
and indeed rejected it in favour of another application almost
immediately after the franchise had started. Further, it was
claimed Mr Bibby never conveyed clearly exactly what data it was
that he wanted on the system and in the resulting confusion
inevitably no data was loaded.

There were further aspects of the marketing launch program
about which Mr Bibby was unhappy. These included a failure to
send out marketing literature; difficulties with the initial support
by Kall Kwik staff; and difficulties with a third party
telemarketing company.
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Mr Bibby brought the marketing claim on the basis of breach of
the marketing support plan agreement and the terms of the
franchise agreement. Kall Kwik’s submissions were (i) the claims
did not fall within the franchise agreement; (ii) there would be no
point in having a separate marketing agreement if the claims did
fall within the franchise agreement.

The Judge found in favour of MGB on the marketing claim. He
concluded the marketing support plan agreement included an
agreement by Kall Kwik to obtain and install the customer data
which it had in fact obtained. This would have allowed Mr Bibby
to start his marketing campaign. He rejected arguments of
confusion over what Mr Bibby actually wanted and data
validation. He found a number of other breaches of that
agreement relating to specific marketing materials and activities
on the marketing claim under the franchise agreement; he found
only one breach, namely, that Ka/l Kwik’s advice was deficient; it
provided no advice as to alternative marketing plans when the
marketing support plan was failing.

Comment

In a sense this case is unusual given the existence of the duty of
care and the contractual obligations outside the franchise
agreement. Most franchisors take great care ensuring that their



