Worth the paper?

Reform of the Construction Act by the Local Democracy Economic Development and Construction Act 2009.
1. It has been a long time coming but 12 November 2009 saw the passage in to law of the Local Democracy, Economic Development and Construction Act 2009, (“New Act”), which makes the first significant changes to the statutory adjudication provisions since they were introduced by the Housing Grants, Construction and Regeneration Act 1996 (“the Construction Act”).

2. The Construction Act has been embraced by the industry and, despite some initial scepticism from some corners of the legal profession, has grown to become the most popular forum for the resolution of construction disputes.  

3. Having said that, the industry is not blind to the Construction Act’s faults and there has been considerable support for change. Despite promises that the Construction Act would improve cash-flow in the industry, by 2004 the government had received sufficient criticism of the process that the then Chancellor commissioned a review, which led to a DTI review, and a second DTI review. By 2008, a Bill was introduced and began the tortuous process of becoming law. During the process, the inevitable occurred: interest groups and lobbyists chipped away at the provisions until the Bill reached its final format. 

4. When the Bill was introduced, Baroness Andrews said that:

“Our amendments address these weaknesses [in the Construction Act] and will create greater certainty and clarity of cash-flow for all in the construction supply chain”


5. The purpose of this paper is to assess whether New Act, in its final form, has delivered on this initial promise and to consider the likely effect of the new provisions on the practice and procedure relating to adjudication and how the changes to payment provisions might operate. 

6. The paper will also touch upon the consultation on amendments to the Scheme for Construction Contracts, which was issued on 25 March 2010, together with draft proposed amendments. 

Contracts “in writing”

“Jurisdictional wrangling is unlikely to be diminished [by the repeal of section 107]. Thus whilst there is no doubt the change might prevent a handful of jurisdictional challenges every year, it may create other difficulties which are not identified or addressed [in the second DTI report]... It would also introduce fresh uncertainties into a topic on which, at present, it might be said that the law is tolerably clear”

HHJ Peter Coulson QC (as he then was) “Construction Adjudication” OUP 2007

The Current Law
7. The current law provides that Part II of the Construction Act only applies if the contract is “in writing”. It is necessary first to consider what is meant by “in writing” and the circumstances where a contract which is not entirely “in writing” will be considered so for the purposes of the Construction Act. This section is not intended to be a comprehensive review of the cases, of which there are many, but instead to give an overview of “where we are now”. 
8. The first key judicial comment on this issue was that of HHJ Peter Bowsher QC in Grovedeck Ltd v Capital Demolition Ltd  
. In that case the learned judge considered that:

“Disputes as to the terms, express and implied, of oral construction agreements are surprisingly common and are not readily susceptible of resolution by a summary procedure such as adjudication. It is not surprising that Parliament should have intended that such disputes should not be determined by Adjudicators under the Act...” 

9. The leading authority on the point flows from the case of RJT Consulting Engineers Ltd v DM Engineering (NI) Ltd 
. Briefly, RJT were engaged for M&E design works by DM. The engagement was oral. There was correspondence referring to the oral agreement but the parties had not reduced their agreement to writing. A dispute arose and DM referred the matter to adjudication. The key question was the meaning of the phrase “evidenced in writing” within section 107. 

10. HHJ Mackay QC heard the matter at first instance 
 and held that the correspondence which referred to the oral agreement was sufficient to bring the agreement within the scope of an agreement “evidenced in writing”. He said:

“... if I were to find that it was necessary to have a recitation of the terms of an agreement when the existence of the agreement, the parties to the agreement and the nature of the work and the price of the agreement are plainly to be found in documentary form, but... [in a substantial contract] because the initial agreement was oral, it is not caught by the Act... such an attempt would run contrary not only to the terms of the Act but contrary to my duty to carry out what I believe to be the law... I hold that it is not necessary to have the terms identified and the extensive documentation available is well sufficient to bring it within the adjudication proceedings...”   

11. That reasoning seemed sensible and appeared to give effect to the provision that deemed an agreement “evidenced in writing” sufficient to bring it within the scope of adjudication. However, the Court of Appeal reversed the decision of HHJ Mackay QC and gave the judgment that has operated to constrain the adjudication process ever since. Giving the leading judgment of the Court of Appeal, Ward LJ’s approach 
 was absolute:

“what has to be evidenced in writing is, literally, the agreement, which means all of it, not part of it.” 

12. Some insight into the rationale behind that approach is set out earlier in the judgment where Ward LJ stated that:

“Section 107(1) limits the application of the Act to construction contracts which are in writing or to other agreements which are effective for the purposes of that Part of the Act only if in writing. This must be seen against the background which led to the introduction of this change. In its origin it was an attempt to force the industry to submit to a standard form of contract. That did not succeed but writing is still important because it provides certainty.” 

13. Walker LJ added that:

“[Adjudication]... is intended to be a swift and summary process, as is apparent from the time limits in section 108(2). Parliament evidently decided (as Judge Peter Bowsher QC noted in the passage in Grovedeck Ltd v Capital Demolition Ltd... ) that it was inappropriate for an adjudicator to have to deal with the disputes which often arise as to the terms of an oral contract.
14. With respect to the second of those learned judges, HHJ Peter Bowsher QC did not suggest in his judgment in Grovedeck that Parliament had “decided” that it would be inappropriate for an adjudicator to deal with disputes as to oral terms. The issue under consideration by Judge Bowsher QC was whether a contract “evidenced in writing” by an exchange of legal submissions could be so evidenced by an exchange of submissions made during the adjudication in question or whether Parliament’s intention was that the exchange should take place prior to the referral 
. 

15. Nevertheless, the decision in RJT has been confirmed in a number of subsequent cases, notably by Jackson J (as he then was) in Stratfield Saye Estate Trustees v AHL Construction Ltd 
 and then by HHJ Peter Bowsher QC in Carillion Construction Ltd v Devonport Royal Dockyard Ltd 
. The second of these cases confirmed that a written contract subject to an oral variation did not fall within the definition of “contract in writing”. 

16. Although there was some question as to how implied terms would be dealt with under section 107 
 those uncertainties were resolved by Akenhead J in Allen Wilson Joinery Ltd v Privetgrange Construction Ltd 
, where it was held that the implication of terms did not render a contract other than “in writing” as implied terms (howsoever they are implied) are incorporated into contracts by operation of law and it could not have been Parliament’s intention to exclude contracts from the Construction Act merely because they contained implied terms.  

The Problem

17. There is no doubt that RJT has led to a number of challenges to adjudicators’ jurisdiction on the basis that contracts are not “in writing” and there is no doubt that the Courts have had to deal with a considerable amount of, what Ward LJ described as, “jurisdictional wrangling”. The requirement for “all” of the terms of a contract to be in writing was simply too high a hurdle in the construction industry, where variations are commonplace and often less formal than lawyers might like. Further, whilst Parliament’s intentions following Latham might have been to move the industry to the near universal adoption of standard forms, that was an objective that the Court of Appeal had to admit had not been achieved and still has not been achieved. 

18. Unsurprisingly, the response from the industry and the legal world was that the decision in RJT Consulting should not stand. The majority of respondents to Sir Michael Latham’s 2004 review of Adjudication under the Construction Act were in favour of the Act applying to contracts wholly or partly in writing. The Respondents referred to the oft overlooked judgment of Auld LJ in RJT Consulting where he upheld the appeal:     

“...not because the whole agreement was not in writing... but because the material terms of the agreement were insufficiently recorded in writing in any of those forms.

Although clarity of agreement is a necessary adjunct of a statutory scheme for speedy interim adjudication, comprehensiveness for its own sake may not be. What is important is that the terms of the agreement material to the issue... giving rise to the reference should be clearly recorded in writing, not that every term, however trivial... should be expressly recorded or incorporated by reference... it would be absurd if a prolongation issue arising out of a written contract were to be denied a reference to adjudication for want of sufficient written specification or scheduling of matters wholly unrelated to the stage or nature of the work giving rise to the reference.

“There may be cases in which there could be dispute as to whether all the terms of the agreement material to the issues in the sought reference are in writing as required by section 107 and it could defeat the purpose of the Act to clog the adjudicative process with jurisdictional wrangling on that account. However, there will be many cases where there can be no sensible challenge to the adequacy of the documentation of the contractual terms bearing on the issue for adjudication, or as to the ready implication of terms common in construction contracts.”

19. According to BERR, around 90% of respondents in the consultation supported the removal of the requirement for “contract in writing” 
. The reasoning behind the abolition of the requirement for contracts “in writing” was that “the practical difficulty of agreeing a full written contract has acted as a barrier to the referral of disputes”.

20. However, neither the Latham review nor the DTI reports addressed in any convincing way the concerns raised by Ward LJ in RJT Consulting, namely the ability of adjudication to cope with disputed oral agreements in the onerous 28 day timescale, nor those of HHJ Peter Bowsher QC in Grovedeck, whether the summary rough and ready procedures of adjudication were suitable to deal with oral contracts. 

The Solution?

21. Nevertheless, Parliament proceeded to remove the requirement for a construction contract to be in writing. Section 139(1) of New Act states:

“In the Housing Grants, Construction and Regeneration Act 1996, section 107 (provisions applicable only to contracts in writing) is repealed.”

22. How then will this work in practice? Adjudication is still largely paper-based and it remains relatively uncommon for hearings to take place. It is even less common for witnesses to be subjected to the level of rigorous cross-examination that would normally be required in other forums to test the credibility of their evidence. 

23. Two conflicting positions have emerged in relation to the question of whether adjudicators themselves are suited to deal with disputes over the terms of oral agreements.
a. On the one hand it has been suggested that, as adjudicators routinely have to deal with issues relating to alleged oral terms and agreements in order to inquire into their own jurisdiction, they should easily be able to transfer those skills to making determinations of the contract terms and to do so within the statutory time limits.
b. No doubt for some disputes that will be the case; however, on the other hand there are those who feel that there is a world of difference between assessing whether a contract is “not in writing” under RJT Consulting and the task of undertaking an assessment of contested oral evidence in order to determine the terms of a disputed contract. 
24. It is fair to say that, in general, adjudicators have taken the increasing volume of case law regulating their jurisdiction “on the chin” and adjudicators are often called upon to deal with increasingly complex points of law. There is no reason per se why an adjudicator would not be capable of making decisions as to the existence of and terms of any contract between the parties and no doubt most adjudicators would approach such issues in their customary robust fashion. Of more concern, however, are a number of issues which call into question whether adjudication as a process is suitable for determining such issues.  

25. First, it has been suggested 
 that adjudicators would be faced with the invidious task of determining the terms of oral agreements before even considering the substance of the matters referred to them and that this could be considered a separate dispute from the substantive dispute referred (Parliament has not seen fit to amend the wording of section 108 so that more than one dispute can be referred). That raises a number of questions:

a. will disputes requiring the determination of the terms of the contract be considered ancillary to the decision in relation to the substantive dispute? If not this may lead to a rise in multiple adjudications, first a referral in relation to contract terms followed by a referral on the substantive dispute, which would only prove more costly for the parties.

b. In any event, if an adjudicator makes a decision as to the terms of the contract, what then are the parties to do if the referral was made during the lifetime of the project? At present, an adjudicator’s decision is contractually binding as between the parties. The determination of the terms of the contract as part of a discreet dispute could lead to parties being bound to follow a contractual regime that they in fact had no part in negotiating and which has been imposed by a third party following a swift summary procedure. That cannot be what the industry wanted when it lobbied for RJT Consulting to be overturned. 

c. Further, if the parties later seek final determination of the dispute and the Court determines that the contract was on entirely different terms from those found by the adjudicator, where will this leave the parties? It is easy to see that a party may progress on the basis determined by the adjudicator only to find himself disadvantaged at a later date. The TCC will need to consider how it is to deal with such cases as “unpicking” whole agreements where the terms have been imposed by an adjudicator and therefore temporarily bind the parties could clearly lead to a great deal of unfairness.  
d. It is also unlikely that the parties would be assisted in these circumstances by CPR Part 8 because, by definition, disputes turning on disputed oral evidence as to the existence of certain terms within an oral agreement (or the existence of the agreement at all) would not be suitable for resolution under Part 8 as they involve substantial disputes of fact. Accordingly, the only way to challenge an adjudicator’s decision as to the terms or existence of the contract would be by contested Part 7 proceedings. 

e. It is likely that the TCC will respond by putting in place procedures for expedited Part 7 trials in order to determine disputes as to the terms of oral and part-oral contracts. However Part 7 trials will involve disclosure of relevant documents, witness statements and a trial involving cross-examination. Whilst the TCC has always been robust in its case management and flexible with a view to the needs of the industry, Part 7 proceedings are likely to be an expensive option that many parties will not be willing or able to bear. 

26. Second, the procedural approach to adjudication has always been somewhat “rough and ready” and, because it is a summary procedure where adjudicators can take the initiative in determining the facts and law, insistence on the technical niceties of formal procedure have often been looked down upon. However, in order to maintain fairness and to avoid an increase in “natural justice” challenges to enforcement, it is likely that certain more formal procedural rules might need to be put in place.
a. When alleging an oral agreement, the Referring Party must set out with precision the terms that they allege and how those terms are said to have arisen (who said what? to whom? and when?). There is a very good reason why the CPR requires this level of particularity in pleadings alleging oral agreements 
 and that reason is because a Defendant cannot respond to allegations as to an oral agreement without them. 
b. It is a fact of life that adjudication submissions often suffer from a lack of formal particularity and thus it has been suggested 
 that rules should be imposed requiring parties who seek to allege oral contracts in adjudication to adhere to the same standard as parties under the CPR. New Act is silent as to any such requirements and, on the basis of the recent consultation document on “New Scheme” it does not seem that Parliament intends to add such regulation.
c. It has also been suggested that the Responding Party and the Adjudicator should be quick to request or order further particulars where the Referral is insufficiently clear as to oral terms. That is a laudable aim and there is no reason why, in theory, it cannot work in practice. However, it could lead to an increase in cost and may add a further round of submissions (effectively an expedited CPR Part 18 procedure) at the outset of the adjudication before the Respondent can respond. This would eat away at the timetable for the adjudication in circumstances where more time is likely to be needed towards the end of the process in order for the adjudicator to hold a hearing or meeting. 
d. On the other hand, if a Referral is insufficiently particularised and requests for further information remain inadequately answered, there is a significant risk that if the adjudicator proceeds to a decision then that decision would be susceptible to challenge on the grounds of natural justice. 
e. It is also likely that the ability to allege oral and part-oral contracts will lead to an increased reliance on witness statements. Traditional adjudication submissions have often been something of a chimera, blending evidence, pleading and submission; however, there has been a marked increase in the use of witness statements as the issues referred to adjudication have become more complex. The expanded use of witness statements in order to support allegations as to oral terms and contracts adds a further cost burden to the parties and puts Responding Parties (who are under enough time pressure as it is) under further pressure if they have to produce evidence in response.
27. Third, it is inevitable that, if an adjudicator has to determine the terms agreed orally between the parties, he will need to hold a hearing. Coulson J has stated 
 that:

“If the adjudicator is faced with two entirely conflicting statements as to the contents of the discussions on a particular occasion, he would probably have to arrange for a hearing at which this evidence can be tested orally. It is almost inevitable that he is going to have to conclude that one or other of the parties is mistaken as to what was said at the meeting and it is unlikely, in the absence of any other relevant contemporaneous documentation, that he could reach such a conclusion without hearing oral evidence”

28. Further, Lord Clarke in the Outer House of the Scottish Court of Session, made clear in Ardmore v Taylor Woodrow 
 that where there were to be allegations raised in oral evidence at a meeting or where verbal agreements were to be alleged, the other party must be given a full opportunity to deal with them. In that case, which included a detailed consideration of the conduct of an adjudicator’s meeting, he said:

“It is trite to say that one of the key principles of fair play operating in relation to a decision making process like that of adjudication, is that each side is made aware of the case that has been made against them and has an opportunity to respond to it.

... the hearing on 10 September, attended as it was by ten persons, took the form of an open-ended discussion rather than anything that remotely represented a court or arbitration hearing... [the Adjudicator] probably did not control, or structure, the process of the meeting with any great skill or authority. That may not have proved a problem if the meeting had been restricted to a discussion and argument about matters of which notice had been given prior to the hearing in either of the parties' written submissions, or other documentary material, relied on by them... But in this case... there was no prior notice given, in any written material, upon which the pursuers based their claim... It is important, it seems to me, to recognise that the case based on acquiescence and/or verbal instructions would almost certainly have involved evidential questions of what was said and done by the defenders' representatives, and when and where and, by whom, such things were said and done. There was no question, it seems, of the defenders being in a position to investigate these matters, prior to the hearing, far less were they in the position to put their evidential position in relation thereto before the Adjudicator.”

29. Most adjudications still occur without a hearing and an increased requirement to hold one would in and of itself lead to increased time pressure given the strictures of the adjudication timetable and:  

a. as many allegations of oral agreements will involve directly conflicting evidence and the requirement for an assessment of credibility, it is likely that adjudicators will call for cross examination more frequently. Further, even where the adjudicator does not, the parties themselves are more likely to call for cross-examination. 

b. An increased call for cross-examination could lead to the more frequent deployment of solicitors or counsel at adjudication meetings, as the parties seek to undermine the oral evidence of their opponents, and this too brings with it an associated increase in cost.

c. The requirement to test oral evidence may also lead to an increase in “natural justice” challenges where, for example, a party is not given permission or sufficient time to cross-examine or where certain witnesses do not give live evidence, or where the procedure involved is too informal to ensure that the evidence is heard or where new issues are raised at the hearing and the other party does not have sufficient time or opportunity (either at the hearing or afterwards) to deal with the issues raised. 

30. Fourth, despite the repeal of section 107, Parliament has not seen fit to increase the timetable allowable for adjudication nor to give adjudicators the power unilaterally to extend time, nor to provide that some disputes are simply unsuitable for adjudication. This has in the past led to the insidious problem of adjudication “creep”, a topic recently addressed by Coulson J in Enterprise Managed Services Ltd v Tony McFadden Utilities Ltd 
. In that case there was a dispute in the sum of about £2.5M against a background of a £7M final account (which was disputed) and required the adjudicator to take account of the sums previously paid (also disputed). Coulson J was heavily critical of the tendency to permit creep by continuous repeated extensions of time and issued a reminder that it is for an adjudicator to decide at the outset of an adjudication whether he can reach his decision fairly and impartially within the time limits. Coulson J referred to two decisions of HHJ Toulmin CMG QC in AWG Construction Services Ltd v. Rockingham Motor Speedway Ltd 
 and CIB Properties Limited v. Birse Construction Limited 
 where similar concerns were expressed. 
31. However, looking at the problem from an adjudicator’s point of view, how is an adjudicator to approach that task when faced with a referral in relation to an oral contract where he cannot know the true nature and complexity of the dispute until he has heard and dealt with the oral evidence in relation to it? The factors discussed above in relation to procedure and hearings are likely to exacerbate rather than ameliorate the issue of “creep”, particularly where new issues or points of evidence are raised at a hearing to which the other party must in fairness be entitled to respond (as hearings traditionally come at the end of the procedure a short time before the decision is due).
The Future?   
32. It is likely that many of these issues will be resolved by the robustness of the TCC as they grapple with the difficulties of New Act and impose such rules and procedures as are necessary in order to safeguard the effectiveness of adjudication in the industry (one needs only to remember that the TCC themselves “invented” the concept of adjudication enforcement by summary judgment; the Construction Act and the Scheme were silent on enforcement). 

33. Having said that, it is difficult at the moment to avoid the view that in repealing section 107 completely, Parliament’s approach was somewhat excessive given that BERR themselves concluded that there were approximately 100 challenges to enforcement each year, of which only around 15% related to whether or not the contract was “in writing” 
; anecdotal evidence suggests that number may be conservative and there are in fact fewer “in writing” challenges each year.  Ultimately, BERR concluded that repealing s.107 would lead to cost savings of around £206,250 together with an unquantifiable increase in the number of adjudication referrals themselves. This is, respectfully, not a huge improvement for an industry that generates around 9% of the country’s GDP. 

34. In a further unfortunate development, the government appears to be resiling from its intention to amend the Scheme to reflect best industry practice. On 19 March 2009, Baroness Andrews wrote a letter to interested Peers in order to “allay any concerns that peers may still have” in relation to the Local Democracy, Economic Development and Construction Bill. In that letter Baroness Andrews stated that:

“The Scheme will need to be amended as a result of the changes we are making to [the Construction Act]... and the question put to the Adjudication Task Group was whether it wanted this exercise limited to making consequential amendments or whether we should be more ambitious. The Task Group formed a clear view that the exercise should be a more ambitious one. It is keen that the [Scheme]... is amended to ensure it incorporates the best practice common to various industry schemes which have been created over the years that [the Construction Act]... has been in operation. The Task Group is starting to work to identify these common threads... Ensuring the Scheme reflects the common view of current best practice should remove the need for many of the industry schemes” 

35. That letter suggested that the Scheme would be getting a radical overhaul and may have been even more important to the industry than the amendments to the Construction Act themselves. 
36. However, the consultation paper issued by BIS on 25 March 2010 made clear that after careful consideration:

“the [Task Group]... considered what changes needed to be made to the adjudication provisions in the Scheme, independently to the changes made to the 1996 Act. This exercise resulted in the suggestion of some limited amendments”
37. Later in the consultation paper, it is made clear that:
“These [amendments] relate only to adjudication and tend to be technical points designed to remove any ongoing uncertainty or lack of clarity [in the existing Scheme]”

38. When one considers the amendments proposed in the consultation (set out in detail below) this is a missed opportunity. The expansion of adjudication to cover oral contracts brings with it procedural and jurisdictional uncertainty that could have been resolved by amending the Scheme to set down some formal procedural requirements and to incorporate the best practice from other adjudication rules. This would at least provide parties and adjudicators with some early guidance as to how they should deal with disputes as to oral contracts and a framework within which to carry out the adjudication. 
Slip Rule
39. It is easier to see the benefits of introducing a statutory requirement for a slip rule as this has the potential to add clarity to an issue where disputes still arise as to whether a mistake in a decision was an “error” and therefore enforceable or a “slip” and therefore correctable. 

40. In general, adjudicators are allowed to get things wrong. This is one of the fundamental principles underlying adjudication. It has become known as the “doctrine of unreviewable error” 
 and essentially provides that if an adjudicator has answered the right question that was referred to him but answers it the wrong way then the decision is enforceable. The decision is not enforceable if he has answered the wrong question because that would be outside his jurisdiction. That was the key underlying rationale in the landmark case of Bouygues (UK) Ltd v Dahl-Jensen (UK) Ltd 
.
41. However, whilst an adjudicator is entitled to reach the wrong decision, what happens when he makes a clear “slip”, for example in a calculation, which means that the decision he hands down was not in fact the decision that he intended to make?
42. Well, under Bouygues, there was nothing that could be done at all. In that case an adjudicator made a clear mathematical error by failing to take account of retention monies and this error resulted in a net payment to Dahl-Jensen, when in fact there should, on the adjudicator’s own logic, have been a net payment to Bouygues. The adjudicator was asked to correct the slip but, for some reason, he declined to do so and refused to accept that an error had been made. The Court had no choice, given the adjudicator’s clear position that he had not made an error, but to find that the calculation error was not a “slip” but instead was a part of his decision. 

43. Where, however, an adjudicator is willing to accept that he has made an error, HHJ Toulmin CMG QC was willing to imply a term allowing him to correct that slip. In Bloor Construction (UK) Ltd v Bowmer & Kirkland (London) Ltd 
, an adjudicator released a decision in which he mistakenly failed to take account of payments already made. Less than 2 hours later, the adjudicator issued a revised decision correcting that error. The TCC had to determine whether the adjudicator was entitled to issue the revised decision or whether the first decision would stand. The Court held that this was a “slip” rather than an error and that unless there was an express term of the contract which prevented the adjudicator from correcting a decision, there would be an implied term allowing the adjudicator to correct an obvious slip.
44. The slip rule was amplified by Akenhead J in YCMS v Grabiner 
 who set down four principles to be applied where there was no express agreement to correct slips:
a. An adjudicator can only revise his decision if there is an implied term of the contract that permits it. Such a term is not automatically implied into statutory adjudications;
b. The slip rule only applies to “patent errors” such as incorrectly transposing the names of the parties, failing to deduct sums already paid or simple arithmetical errors.

c. The slip rule cannot be used by an adjudicator who has “second thoughts”. If the adjudicator changes his mind or takes account of new submissions or information then that is not the correction of a “slip” and he cannot revise his decision.
d. An adjudicator must correct his decision in a time that is “reasonable in all the circumstances” but “it will be an exceptional and rare case in which the revision can be made more than a few days after the decision. 

45. New Act inserts a new section 108(3A) into the Construction Act, which provides that:

“The Contract shall include provision in writing permitting the adjudicator to correct his decisions so as to remove a clerical or typographical error arising by accident or omission”

46. This removes any debate about whether a term is incorporated in relation to the slip rule. Under the new section 108(3A) either the contract provides for the adjudicator to correct slips or the Scheme applies. The consultation on New Scheme has suggested a provision allowing an adjudicator to correct slips either on his own initiative or at the invitation of a party within seven days.  
47. It has been suggested that the new provision adds nothing to the common law position 
 and that the incorporation of the slip rule by the provisions of New Act was an unnecessary change. On balance, however, the key advantage of this provision in New Act is to remove the possibility of arguments following the Bloor and YCMS decisions as to whether a term allowing corrections is in fact implied. 
Costs

48. Whilst the Construction Act contains a number of specific requirements relating to adjudication, it says nothing about whether an adjudicator is entitled to make decisions about either side’s costs of the adjudication. 

49. Most adjudication rules and the Scheme provide that the adjudicator can allocate his own fees between the parties but that the parties will each bear their own costs of adjudication. There is, however, nothing preventing the parties from reaching agreement as to how costs are to be dealt with.

50. Unfortunately this has led in some circumstances to employers seeking to fetter contractors (and contractors seeking to fetter sub-contractors) from referring disputes to adjudication by insisting on onerous terms in relation to costs. The classic example of such a term is the “Tolent” clause which was discussed by the TCC in Bridgeway Construction Ltd v Tolent Construction Ltd [2000] CILL 1662.

51. In that case, the contract incorporated an amended version of the CIC Model Adjudication Procedure. The relevant amendments provided that:

“Clause 28: The party serving the notice to adjudicate shall bear all of the costs and expenses incurred by both parties in relation to the adjudication including but not limited to all legal and expert's fees.

Clause 29: The party serving notice to adjudicate shall be liable for the adjudicator's fees and expenses.”
52. HHJ MacKay QC held that the parties were free to agree the terms of the contract and, once agreed the Court should not interfere simply because the result appeared unfair. The Court considered whether the effect of the Tolent clause was to prevent a party from pursuing adjudication proceedings but came to the conclusion that the terms were not contrary to the purpose of the Construction Act. 

53. This case has understandably led to a great deal of consternation; however, it should be borne in mind that Tolent clauses, whilst they crop up from time to time, are still relatively rare. They do not appear to be a major problem blighting the industry. In those circumstances, the amendments made by New Act appear to be something of an over-reaction.  

54. New Act has inserted a new Section 108A, which provides as follows:

108A.
 Adjudication costs: effectiveness of provision 

(1) 
This section applies in relation to any contractual provision made between the parties to a construction contract which concerns the allocation as between those parties of costs relating to the adjudication of a dispute arising under the construction contract. 

(2) 
The contractual provision referred to in subsection (1) is ineffective unless— 

(a) 
it is made in writing, is contained in the construction contract and confers power on the adjudicator to allocate his fees and expenses as between the parties, or 

(b) 
it is made in writing after the giving of notice of intention to refer the dispute to adjudication.

55. What does this mean? Well, in a nutshell, it means that the parties are no longer free to make any agreement as to how the inter-partes costs of an adjudication should be dealt with until after the dispute has arisen and until after the Notice has been served. Whilst this clearly renders Tolent clauses unlawful, the provision also extends to prevent the parties from agreeing what would otherwise seem quite reasonable provisions such as giving the adjudicator the discretion to award inter-partes costs as he sees fit when he makes his decision. Such clauses are becoming more common and the Court of Appeal considered such clauses in John Roberts Architects Ltd v Parkcare Homes (No 2) Ltd 
, which incorporated the following amendment to the CIC Model Adjudication Procedure:

“The Adjudicator may in his discretion direct the payment of legal costs and expenses of one party by another as part of his decision. The Adjudicator may determine the amount of costs to be paid or may delegate the task to an independent costs draftsman.”

56. May LJ considered that:

“A statutorily compliant private agreement in a construction contract for adjudication could sensibly provide that each party should bear their own legal costs and expenses. The unamended version of the Model Adjudication Procedure did so. It is, however, commonplace that some construction contract adjudications are fiercely adversarial and expensive. It is commercially unsurprising, if some parties, by adopting a standard form amendment to a standard form, give the adjudicator a jurisdiction to direct the payment of legal costs.”

57. It is surprising that parliament has chosen to render unlawful terms which the Court of Appeal has declared to be “commercially unsurprising”, particularly given that the reality of modern adjudication is often a long way away from the speedy and inexpensive mechanism of determining disputes described by Dyson J (as he then was) in Macob Civil Engineering Ltd v Morrison Construction Ltd 
.

58. The reality is that parties are much less likely to reach agreement on matters of costs after a dispute has arisen and been referred to adjudication as, regardless of the stance they may adopt in correspondence, the parties usually have a fair idea of the merits of their respective positions and the party who feels weakest is unlikely to agree a provision which exposes him to a risk of inter-partes costs.

59. Perhaps a more measured approach might have been to adopt a provision akin to that enshrined in section 60 of the Arbitration Act 1996, which provides that:

“An agreement which has the effect that a party is to pay the whole or part of the costs of the Arbitration in any event is only valid if made after the dispute in question has arisen”

60. That provision was clearly intended to avoid Tolent-type clauses and the mischief at which it was aimed was clearly the imposition of an unequivocal obligation on one party to bear the costs of an arbitration regardless of the outcome of the case. The Arbitration Act does not preclude parties from agreeing that the Arbitrator should have the discretion to determine the apportionment of costs between the parties.

61. The second facet of the reality of modern adjudication, highlighted in John Roberts Architects, is that increasingly complex disputes are referred to adjudication and that the delights of the “white van” adjudication 
 are becoming more commonplace. In such cases it is no wonder that the TCC has questioned the suitability of the adjudication process to cope. Unless adjudicators are given the power to determine the question of inter-partes costs, which can often run into many tens if not hundreds of thousands of pounds, many will continue to suggest that the system is inherently unfair. 

The “adequate mechanism” and the abolition of “pay when certified”
62. The Construction Act imposed a requirement for construction contracts to contain an “adequate mechanism” for determining when payments became due, in what amount and when the final date for payment would be. New Act keeps these provisions but seeks to add clarification by imposing new sub-sections to section 110 of the Construction Act.
63. New section 110(1A) makes clear that clauses that make payment conditional on the performance of obligations under another contract or decisions by any person as to whether obligations under another contract have been performed are not an “adequate mechanism”. This provision was enacted following the rise in “pay when certified” clauses whereby main contractors would make payment to subcontractors conditional upon the main contractor’s payment for that work being certified by the employer. 

64. There are exceptions to this prohibition contained in section 110(1C) which provides that the prohibition does not apply to contracts which provide for the “carrying out of construction operations by a third party”. An obvious example of such contracts are management contracts where the construction operations themselves are carried out by subcontractors. In those circumstances it will remain possible to link payment under the management contract to the performance of obligations under the sub-contract(s).
65. An obvious omission from New Act is any recognition of the mechanics of PFI projects, where the contract documents rely on the concept of Equivalent Project Relief (“EPR”) which rely on the ability to link downstream payment to payments made under the project agreement itself. The rationale behind this approach is obvious and ensures that the PFI vehicle (“the SPV”) does not owe more money to its contractors and sub-contractors than it has had approved under the project agreement.

66. On the face of it, terms which make payment under main and sub-contracts conditional on payment flowing under the project agreement appear to fall foul of the new section 110(1A) and therefore the payment provisions of the Scheme would be incorporated. This could render the SVP liable to pay more to its contractors than has been authorised under the project agreement and that is clearly an undesirable result in circumstances where the SPV, in reality, has no assets from which to pay those contractors in excess of funds flowing from the project agreement. 
67. Some of the steps that might be taken to circumvent the abolition of pay when certified might include the onerous imposition of terms on contractors and sub-contractors such as:

a. Insisting on a lengthy period before the “final date for payment” so that any sums due under upstream contracts have been certified, or indeed paid, before the final date for payment downstream. Whilst this is a mechanism that has always been open to parties under the Construction Act, its use is likely to increase following the prohibition on “pay when certified”. It is difficult to see how this assists Parliament’s aim of improving cash-flow. 

b. Insisting on “loan back” agreement which, in the case of PFI projects generally involves the SPV requiring the contractor to loan back amounts due over and above the sums authorised under the project agreement until such time as any disputes are resolved. Under standard contracts, the loan back agreements generally require  the contractor to provide an interest free loan to the employer in the sum equal to any adverse adjudicator’s decision, which becomes repayable at a later date, for example at PC  or at final account.  
c. Some PFI agreements include a “claw-back” provision requiring the contractor simply to pay back any money it receives in excess of the amount released to ther SPV under the project agreement.

d. Terms providing that adjudicators’ decisions may only be enforced by arbitration together with terms providing that references to arbitration may not be made until after practical or final certification.

68. Parliament could have codified the special position of PFI projects or could have taken steps to remove them from the ambit of the Construction Act entirely; however it has chosen not to do so. Further, Parliament could have sought to review the various provisions brought in to avoid “pay when paid” and closed more of the legal loopholes in order to further the aim of improving cash-flow. The fact that they have not done so can only encourage more ambitious attempts to circumvent the prohibitions imposed by New Act and is likely to result in a period of uncertainty whilst the new mechanisms are challenged and ruled upon. 

Payment Notices
69. New Act also replaces the old system of notices with a series of lengthy amendments in sections 110(A), 110(B) and a new section 111. Whilst these amendments look significant in scope, they do little more than clarify the position under the Construction Act whilst making one or two improvements to reflect best practice.
70. First of all, old section 110(2) has been replaced by a system of payer or payee notices. These are effectively the same as the old section 110(2) Notices in that all construction contracts must provide that either the payer or the payee must give notice within 5 days of the payment due date of the amount that the party considers due and the basis upon which that sum is calculated. Some points to note in relation to payment notices include:
a. the express provision that the payer’s notice may be given either by the payer or by a specified person (such as a project manager or architect); and

b. the fact that a payment notice is still required after the due date even if the sum considered to be due is zero.

c. As under the old provisions, if the construction contract’s payment provisions do not accord with the minimum standards set down by the Act, the relevant provisions of the Scheme will be implied.

71. The amount stated in the payment notice (whether payer’s notice or payee’s notice) becomes the “notified sum”. This terminology is important as the new withholding notice provisions (see below) refer to withholding against the “notified sum”. 

72. The main development in relation to payment notices is the introduction of the “payee’s notice in default”. New section 110(B) provides that where a contract requires the payer to issue a payment notice but the payer fails to do so within five days of the payment due date, the payee is entitled to issue his own notice setting out the sum the he considers to be due and the basis of the calculation. Once a section 110(B) notice has been issued it is that sum against which the payer must pay or withhold.
73. If a payee chooses to issue a section 110(B) notice then the final date for payment is postponed by the time it took the payee to issue that notice. For example, if the payee issues his notice five days after the payer should have issued his notice then the final date for payment will be extended by five days. For this reason it is likely that contractors will want to issue the payee’s notice promptly so as to ensure as little delay to cash-flow as possible. 
74. It is also important for a contractor to issue a payee’s notice if he has any intention of exercising his right to suspend performance for non-payment (see below). The new suspension provisions under section 112 only engage where sums remain due in the absence of a withholding notice.  There is only a requirement to issue a withholding notice against “the notified sum”; therefore, if neither the payer nor the payee issue a payment notice, there is no “notified sum” against which to withhold and the suspension provisions do not engage.
Withholding Notices
75. Withholding Notices are apparently a thing of the past; under the new section 111, a payer must give to the payee a “notice of the payer’s intention to pay less than the notified sum”. That is not quite as catchy as “withholding notice” nor does it lend itself easily to an acronym (“NOTPITPLTTNS”) and so the term withholding notice is likely to be with us for some time to come. 
76. The new provisions require the payer to pay the notified sum unless he has issued a withholding notice. The notice still requires the payer to specify the sum that the payer considers to be due but must also show the basis upon which that sum is calculated. Whether that is in fact a new requirement is open to debate and there are those who believe that it simply reflects what happens in the industry in any event. However, it is possible that by providing for the payer to give notice of his calculation, there is an additional burden when issuing withholding notices. 
77. Thus far the Courts have taken a robust approach to withholding notices, summed up by Lord Walker in Reinwood Ltd v L Brown & Sons 
 as being: 

“aimed at letting the parties know where they stand, in order to avoid unpleasant last-minute surprises and disputes. Parties cannot know where they stand if their obligations are liable to be changed at the last moment, with retrospective effect.”

78. Hopefully this sensible approach will continue and that there will not be an upsurge in technical challenges to withholding notices based on the presence or adequacy of a “calculation”. 

79. Finally, section 111(10) adds clarity to the uncertainty left by the House of Lords in Melville Dundas (in receivership) v George Wimpey UK Ltd 
. That case determined that the provisions of JCT standard meant that the employer could withhold against a contractor in insolvency despite the fact that no withholding notice had been issued without defeating the purpose of the withholding notice regime. That decision led to attempts to expand the ambit of Melville Dundas to circumstances other than insolvency 
. 

80. New Act makes clear that a contract may provide for sums to be withheld absent a withholding notice in the event of payee insolvency. 
Contractor’s Right to Suspend
81. Prior to the 1996 Act, the common law position was summed up in Eurotunnel v TML 
 as follows:

“It is well established that if one party is in serious breach, the other can treat the contract as altogether at an end; but there is not yet any established doctrine of English law that the other party may suspend performance keeping the contract alive.”

82. As with all things, the position was not quite that simple because it remained unclear whether the failure to pay an instalment amounted to a repudiatory breach entitling the contractor to treat the contract as at an end 
 or whether it was merely a breach entitling a contractor to damages. Further, there is authority to suggest that the failure to pay an instalment was less likely to amount to a repudiatory breach the closer the failure was to completion 
.

83. That situation was intended to provide the contractor with a remedy other than the radical step of treating the contract as ended and taking the risk that the breach complained of would not be deemed sufficiently serious. 

84. Accordingly, section 112 of the 1996 Act was enacted and provides for a contractor to suspend work when he has not been paid and to suspend that work until the relevant payments have been made. The section provides that:

a. where a sum is due under a construction contract and remains unpaid without a valid withholding notice then the contractor is entitled to suspend the performance of his obligations until payment is made; provided that

b. the Contractor give at least seven days’ notice of intention to suspend performance setting out the grounds upon which the contractor believes that he is entitled to suspend.

c. Finally, the period of suspension itself is disregarded for the purposes of calculating time and the contractor is entitled to an extension of time for the period of the suspension (as are third parties).

85. However, the right to suspend has not seen great uptake in the industry, which is not surprising given that suspension of work on site remains a radical step for which the contractor may find himself liable if it is later held that the suspension was wrongful (either for want of grounds or for failure to comply with a notice requirement or other procedural step). 

86. Further, the DTI’s first consultation on reform of the 1996 Act 
 identified a number of common-sense commercial factors which disincentivise contractors from exercising their right to suspend performance. Those reasons include: the inability of contractors to claim the costs of the suspension period and the costs of demobilisation and remobilisation, inconvenience caused to all on site as a result of suspension and the obvious consequences for future business relationships between the contractor and his employer.  

87. In order to address some of the concerns raised in relation to section 112, New Act makes a number of significant changes:

a. There is now a right to partial suspension, the text of section 112(1) now provides that a party may “suspend performance of any or all of his obligations” under the contract;

b. Under a new section 112(3A), the employer (or the defaulting party) is liable to pay the suspending party a “reasonable amount” in respect of the costs “reasonably incurred” by the suspending party as a result of exercising the right to suspend;

c. The contractor’s entitlement to an extension of time under section 112(4) has been extended to include periods during which performance is suspended “in pursuance of, or in consequence of the exercise of, the right” to suspend.

88. Those new provisions ostensibly address some of the industry’s concerns in relation to payment and the expanded provisions in relation to time should allow for both extensions of time and cost to be recovered for demobilisation and remobilisation. 

89. However parliamentary drafting is rarely an exercise in precision and perfection and the amendments to section 112 are no exception. The broad scope of the provisions (which were requested by the industry) may open the door to further dispute, particularly when dealing with the reasonableness of costs claimed under the new section 112(3A) and when determining the extensions of time for contractors and third parties that are “in consequence of” the suspension. 

90. A further consideration is whether the TCC will impose a requirement of reasonableness on the contractor if he elects to part-suspend (New Act imposes no such requirement). One can easily imagine that a contractor with the opportunity to suspend part of the works may seek to add pressure to the employer by suspending only that part of his works which is likely to have the greatest impact on the employer’s programme whilst continuing with other works. 

91. Ultimately, whilst the new provisions doubtless increase the utility of section 112 for contractors faced with non-payment, the election to suspend works, even in part, is a serious step to take; Coulson J has described the prospect of suspension as “potentially disastrous” 
 for contractors. It remains to be seen whether the industry will embrace the new provisions.

When will the changes take effect?
92. At present the New Act has received Royal Assent but is not yet in force. It is debateable whether it will ever be brought into force after the general election. However, on the current timetable, New Act will not be brought in to force until New Scheme has been finalised. Given that the Scheme took almost two years to complete following the enactment of the Construction Act, it could conceivably take as long again before these changes take force. 
New Scheme
93. The BIS consultation paper on amendments to the Scheme was issued on 25 March 2010 and comments are returnable by 18 June. It remains to be seen whether the industry will call for more extensive reform of the Scheme than that proposed at present. If not then we may see New Scheme in a form capable of being approved before the end of the calendar year. 
94. At the moment, the proposed amendments to the Scheme are limited and do little beyond give force to the bare words of the amended provisions in New Act. In summary:

a. There are some minor amendments giving the adjudicator the express power to apportion his fees and expenses between the parties as part of his decision subject to any compliant agreement under the new Section 108A(2).

b. The insertion of an new paragraph 22A into the Scheme providing expressly for a slip rule allowing the adjudicator to correct typographical and clerical errors within 7 days of the date of his decision and for those amendments to form part of his decision. 

c. A substituted paragraph 9 of the Scheme providing for little more than the bare requirements of Payment Notices under New Act.

d. A substituted paragraph 10 of the Scheme dealing with the time limits in which to serve a withholding notice

95. The additional items referred to in the consultation are designed to amplify or clarify the existing provisions and can be summarised as follows:

a. Is it necessary to clarify the date of the referral under paragraph 7(1) of the Scheme? The current wording expresses that the referral shall be “not later than 7 days from the date of the notice” and it is suggested that this might be clarified by defining the start of the 7 day period more precisely.

b. Is the current position in relation to multiple disputes (that the adjudicator may only adjudicate upon more than one dispute or disputes under different contracts with the parties’ agreement) satisfactory? Given that (i) New Act has failed to expand the scope of section 108 to allow anything more than “a dispute” to be referred to adjudication and (ii) adjudication remains a creature of contract so the parties can agree whatsoever they wish, it is difficult to see how this question advances matters.

c. Whether the limitation on the adjudicator’s power to open up review and revise inserted by the words “unless the contract states that the decision or certificate is final and conclusive” should be removed and if so what the practical difficulties of such removal are. 

d. Should the confidentiality requirements of the Scheme be expanded?

e. Should the adjudicator be entitled to award interest as he sees appropriate whether or not the issue of interest has been expressly referred to him?  
Conclusions
96. When assessing the potential impact of New Act, a number of things must be considered: (i) it is always easier to criticise than create and the task of drafting suitable provisions to reform the practices of an entire industry is never going to be easy nor does it allow for perfection, (ii) to some extent these changes have been driven by the industry, particularly the repeal of section 107 and one can only assume that the industry lobbied for these changes with its eyes open as to the potential ramifications and (iii) whilst the Scheme may not, in its present incarnation, do much to address the potential pitfalls of the new provisions, the TCC will do all it can to “steady the ship” and ensure that the provisions are enforced pragmatically and sensibly.

97. A further point to note is that these changes evidence a significant vote of confidence in adjudicators themselves. Whilst many concerns are voiced over whether the process can deal with the new changes few suggest that adjudicators themselves cannot.  
98. There are those who will feel that New Act is an opportunity missed and that the construction industry has been subjected to another piecemeal reform tacked on to the end of other major legislation as an after-thought. However, when the industry was consulted in 2004 and 2005 as to whether it wanted wholesale change or limited amendment, the industry chose the devil it knew.
99. Finally, returning to the question posed at the beginning of this paper, has New Act created greater certainty and clarity of cash-flow for the industry? At first sight it may seem like it has not and that by opening up the scope of adjudication to non-written contracts, New Act has thrown a hand-grenade of uncertainty into 12 years of carefully developed common law jurisprudence. However, no-one can assess the number of oral-contract adjudications that are likely to be referred when New Act is in force and the likelihood is that most disputes will still be based on written or largely written agreements and will be adjudicated in the normal way. 

100. What then of the other provisions? The slip rule provides greater clarity as does the prohibition on agreements as to adjudication costs (even if the latter does operate as a fetter to sensible agreements it is certain in its application). Again however, these changes are unlikely to affect more than a handful of cases every year and do little to advance the interests of the industry.
101. The real benefits may lie in the payment provisions and particularly in the payee’s notice in default and in the increased utility of the right to suspend performance. These could be genuinely useful tools to assist contractors to secure improved cash-flow. Ultimately only time will tell whether these amendments will help to improve cash-flow but it is unlikely that they will lead to any dramatic improvement; for that one might need to revisit the question of whether to start again with a blank page and implement major changes in the construction legislation.
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