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In this edition of Hardwicke’s Public Law Newsletter Arthur
Moore sets out the effect of the Jackson review on costs for
public lawyers. Kerry Bretherton considers the advice to be given
under s.190 Housing Act and David Lawson discusses the
Equality Bill. If you have any questions please contact Louise
Poppelwell on louise.poppelwell@hardwicke.co.uk

This month we have been...

Fiona Scolding appeared in a judicial review challenging
a consultation involving 82,000 people

Barbara Hewson acted for the family of David Gray in the
widely reported inquest into a death following treatment
by an out of hours GP service in Cambridgeshire. Coroner
William Morris made 13 recommendations under R.43 to
improve patient safety. Barbara was also the “Times”
Lawyer of the Week on Feb. 11th. To read the interview
in full please click on the link below:

http://business.timesonline.co.uk/tol/business/law/article
7022099.ece

Alison Meacher acted in a challenge over the provision in
an allocations policy for the victims of domestic violence

Andrew Lane & Dean Underwood led a round table
discussion for social housing lawyers called “Addressing
the impact of Weaver” on 27" January 2010

Kerry Bretherton has been appearing in the Court of
Protection in a case which continues to raise new and
important issues concerning Article 5, the operation and
scope of DOLS, funding of residential care homes and
the application of Article 8 in such cases. The case has
again been adjourned part heard and it is hoped
Judgment will be handed down in March

And in case anyone is behind on their CPD we are involved in
several seminars:

Alison Meacher is speaking on “Domestic Violence, the
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housing manager’s role” at a Jordans seminar on 25%
February 2010

e Hardwicke’s education team are hosting the Local
Government Group Education Conference on 7 May 2010
and hosted the ELAS seminar on SEN on 10 February

The Jackson Report

Arthur Moore considers the Jackson report on the recoverability
of legal costs as it applies to judicial review claims. The report
is seen as bad news by many practitioners in other areas of
litigation and proposes radical changes, for example banning
referral fees in personal injury cases — thereby ending a good
source of advertising income for local radio. For judicial review
practitioners the proposals appear to offer a relaxation of costs
risks for claimants.

The much-awaited report by Lord Justice Jackson into to the
costs of litigation was finally published in mid January. He
made wide ranging proposals in respect of all types of litigation.
As he noted, the Administrative Court is the busiest of the
Queen’s Bench Division, with in excess of 7,000 cases
commenced in 2008. Thus, any proposals made in respect of
the funding of Judicial Review claims will have a wide impact.

One of the central, and controversial, recommendations is that
judicial review (and some other areas of litigation), should be
subject to “qualified one way costs shifting”. This means that a
successful claimant would be able to recover his costs from a
losing defendant, but a losing claimant will not pay the winning
defendant’s costs — or at least not all of them.

Jackson LJ gave six reasons for his recommendation:

a) It was the most obvious way for the UK to comply with its
obligations under the Aarhus Convention. This requires
that access to the Courts to challenge decisions affecting
the environment should not be “prohibitively expensive”.

b) It is undesirable that there should be one rule for
“environmental” JR and one rule for other types.

c) The permission stage weeds out unmeritorious claims.
Nearly 80% of applications fail at permission — the sort
of figure which enables almost any practitioner to feel
good about their success rate.

d) Itisin the public interest that people should not be
deterred from bringing judicial review claims by fear of
the considerable financial risks.

e) One way costs shifting has been successful in other
jurisdictions e.g. Canada.

f) The Protective Costs Order regime currently in place is
expensive to run and uncertain in outcome. In many
instances the PCO comes so late in proceedings as to be
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of no value.

Jackson LJ also noted that that qualified one way costs shifting
already effectively operated where the claimant party had the
benefit of Public Funding, as the funded party was protected
from having to pay the (successful) Defendant’s costs by the
effect of s.11(1) Access to Justice Act 1999.

But what does “qualified one way costs shifting” mean in
practice? Jackson LJ formulated the rule as follows:

“Costs ordered against the claimant in any claim for ...

judicial review shall not exceed the amount (if any) which is a

reasonable one for him to pay having regard to all the

circumstances including:

a) the financial resources of all the parties to the
proceedings, and

b) their conduct in connection with the disputes to which
the proceedings relate”

This language will of course be familiar, as it comes straight out
of s.11(1) AJA 1999. The effect of such a rule, as explained by
Jackson LJ, would be exactly the same for claimants of modest
means (whether with the benefit of public funding or not). Other
claimants will face potential adverse costs orders proportionate to
their means.



