Review of Civil Litigation Costs: Final Report
“The Jackson Report”
The Jackson report has been published today. It runs to some 557 pages and can be found at http://www.judiciary.gov.uk/about_judiciary/cost-review/jan2010/final-report-140110.pdf
Whilst there is no substitute for reading the full Report the Hardwicke immediate summary of the recommendations is as follows:-

Conditional fee agreements
· Success fee and ATE premiums should cease to be recoverable from the losing party in civil litigation so would have to be borne by the client.

· With the non-recoverability of ATE premiums qualified one way costs shifting(  i.e the Defendant has to pay the costs if it loses but the Claimant does not have to pay the costs (save for various exceptions) if he loses) to be introduced for certain categories of litigation – personal injury, judicial review and defamation. 
Contingency fees

· Contingency fee agreements to be permitted. However, costs should be recoverable against opposing parties on the conventional basis and not by reference to the contingency fee. The client must have received independent advice. 

Fast track cases

· Fixed costs to be introduced in fast track cases for all types of litigation – figures are set out in the Report.
· There should be a fast track in the TCC

Third party funders

· Third party funders should potentially be liable for any adverse costs orders.

Referral fees

· Referral fees for personal injury claims should be banned.

Clinical negligence

· Significant changes to the pre-action protocol 

· Pilot scheme for costs management

Patents County Court

· Introduce a small claims track for IP claims with value of less than £5,000 and a fast track where monetary value £5-25,000.

Housing

· Simplification of substantive housing law required!

· Pre-action Protocol for Possession Claims based on Rent Arrears  to be made ECHR Article 8 compliant

Chancery cases

· CPR 8 to be amended to permit allocation to fast track

· Beddoe applications to be on paper

· Introduce a scheme of benchmark costs for routine bankruptcy and insolvency cases
ADR

· More of it

Disclosure

· More education for lawyers and judges on e-disclosure

· In large commercial cases and where disclosure likely to be disproportionate cost a “menu” of disclosure options to be provided.
Case management

· More effective and tougher particularly in relation to delays and breaches of orders.

Costs management

· More education for lawyers and judges on costs management.

· Introduce standard costs management procedure for judge to adopt if appropriate

Part 36

· Reverse Carver v BAA 

· If Defendant reject a Claimant’s offer but fails to do better at trial Claimant’s recovery to be enhanced by 10%

Detailed assessment

· New format for bills.

Happy reading
PJ Kirby

