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Review of Civil Litigation Costs: Final Report

“The Jackson Report”

The Jackson report has been published today. It runs to some 557 pages and can be found at http://www.judiciary.gov.uk/about_judiciary/cost-review/jan2010/final-report-140110.pdf.  
Whilst there is no substitute for reading the full Report the Hardwicke immediate summary of the recommendations of application to personal injury claims is as follows:
Summary

· No current recommendation for raising the personal injury small claims limit.

· A regime of qualified one way costs shifting should be introduced for all personal injury cases (i.e the defendant has to pay the costs if it loses but the claimant does not have to pay the costs (save for various exceptions) if he loses).

· Success fee and ATE premiums should cease to be recoverable from the losing party in civil litigation.  In order to assist personal injury claimants in meeting the success fee out of damages the level of general damages for pain, suffering and loss of amenity should be increased by 10% across the board.  The amount of success fee which lawyers may deduct be capped at 25% of damages, excluding any damages referable to future care or future losses.
· The payment of referral fees for personal injury claims should be banned.

· A working group should be set up to establish a uniform calibration for all software systems used in the assessment of damages for Pain, Suffering and Loss of Amenity up to £10,000.  That calibration should accord as nearly as possible with the awards of general damages made by the courts.

· There should be discussion between claimant and defendant representatives, under the aegis of the CJC, in order to develop a streamlined process for all Fast Track personal injury claims which fall outside the Ministry of Justice’s new process.

· There should be significant changes to the clinical negligence pre-action protocol and costs management should be piloted.

Small Claims Limit

· There is no current recommendation for raising the personal injury small claims limit.

· The top priority should be to fix all costs on the Fast Track and establish an efficient and fair process for handling personal injury claims.
· If a satisfactory scheme of fixed costs is established for Fast Tack personal injury cases and the reforms bed in satisfactory all that will be required will be an increase in the personal injury small claims limit to reflect inflation since 1999.
· The limit should stay at £1,000 until such time as inflation warrants an increase to £1,500.
· If a satisfactory scheme of fixed costs is not established or if the process reforms prove unsatisfactory, the question of raising the personal injury small claims limit will have to be revisited at the end of 2010.
One Way Costs Shifting

· A regime of qualified one way costs shifting should be introduced for  all personal injury cases (i.e the defendant has to pay the costs if it loses but the claimant does not have to pay the costs (save for various exceptions) if he loses).

· Success fee and ATE premiums should cease to be recoverable from the losing party in civil litigation.

· The regime of recoverable ATE insurance premiums is indefensible but there are sound policy reasons to continue the qualified costs protection most claimants have enjoyed.
· The scheme should contain two elements:
(i) deterrent against bringing frivolous claims;

(ii) incentives for claimants to accept reasonable offers.
· The appropriate deterrent should be modelled on the formula contained in section 11(1) of the Access to Justice Act 1999 (“the legal aid shield”).
· The making of a costs order will be the exception rather than the rule:
(i) where the claimant has behaved unreasonably (e.g. pursuing a frivolous or fraudulent claim);

(ii) where the defendant is neither insured nor a large organisation which is self-insured;

(iii) where the claimant is conspicuously wealthy.

· If a defendant fails to beat a claimant’s Part 36 offer, then in addition to the current consequences, damages will generally be increased by 10%.
· If a claimant fails to beat a defendant’s Part 36 offer, then the existing consequences as set out in CPR 36.14(2) will generally apply.
· It will still be open to claimants to insure in respect of disbursements in unsuccessful cases.
· The claimant’s disbursements in unsuccessful cases must be borne either by the claimants or by their solicitors, depending on what may be agreed between them.
Referral Fees

· The payment of referral fees for personal injury claims should be banned.

· In very many cases, though not all, referrers simply refer cases to the highest bidder.  On occasions it leads to clients being sent to the wrong solicitors with potentially damaging results.  The effect of allowing referral fees is that clients now have less choice than they would if referral fees were prohibited.
· Before the event insurers and claims management companies charge referral fees without adding any commensurate value to the litigation process.
· It is offensive and wrong in principle for personal injury claimants to be treated as a commodity.
Assessment of General Damages for Pain, Suffering and Loss of Amenity
· A working group should be set up to establish a uniform calibration for all software systems used in the assessment of damages for Pain, Suffering and Loss of Amenity up to £10,000.  That calibration should accord as nearly as possible with the awards of general damages made by the courts.

· The working group should have regard to the format of medical reports to see if a particular format would assist in the effective use of properly calibrated software tools.
· Computers cannot replace judges.
Process and Procedure

· There should be discussion between claimant and defendant representatives, under the aegis of the CJC, in order to develop a streamlined process for all Fast Track personal injury claims which fall outside the Ministry of Justice’s new process.

· The new process for RTA claims should be monitored to ensure the costs savings achieved are not negated by satellite litigation and avoidance behaviour.
· The effect of MROs on the costs of personal injury litigation should be kept under close scrutiny.
· Direction communication should always be permitted between a solicitor and any medical expert whom an MRO instructs on behalf of that solicitor.
Clinical Negligence

· There should be financial penalties for any health authority which, without good reason, fails to provide copies of medical records requested in accordance with protocol.

· The time for the defendant to respond to a letter of claim should be increased from three months to four.  

· The protocol should obtain independent expert evidence on liability and causation during the four month period allowed for the response letter in any claim (save for frivolous) where the NHSLA is proposing to deny liability. 

· Egregious cases of defendant lawyers failing to address the issues should be reported by claimant solicitors after final resolution to an experienced senior office nominated by the NHSLA, MDU and MPS.  

· The protocol should provide a limited period for settlement negotiations where the defendant offers to settle without a formal admission of liability.  

· Case management directions across England and Wales should be harmonised.  

· Costs management should be piloted.  

· Regulations should be drawn up to implement the NHS Redress Act 2006.

Wider recommendations
Disclosure

· More education for lawyers and judges on e-disclosure.
· In large commercial cases and where disclosure likely to be disproportionate cost a “menu” of disclosure options to be provided.

Case management

· More effective and tougher particularly in relation to delays and breaches of orders.

Costs management

· More education for lawyers and judges on costs management.

· Introduce standard costs management procedure for judge to adopt if appropriate.
Part 36

· The effect of Carver v BAA plc [2008] EWCA Civ 412 should be reversed.

Detailed assessment

· New format for bills.
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