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DATE The new Tribunal system is now up and running and getting
December 2009/January 2010 through some of its early teething problems. In this edition
John Friel sets out some of his concerns about the new rules
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while Morayo Fagborun Bennett takes us through the latest

cases in housing law. If you have any questions please contact

Louise Poppelwell on louise.poppelwell@hardwicke.co.uk

This month we have been...

e Kerry Bretherton has been in the Court of Appeal dealing
with the principles of compensation for wounded soldiers

e John McKendrick has been for a run — he ran a
sponsored half marathon for Plan International. The

runners of you will know that his time of 98 minutes was

pretty impressive
e Laura Tweedy and Kerry Bretherton gave a seminar at

the Property Bar Association Annual Conference about

the Impact of Public Law on Property Cases

e Andy Lane spoke to a conference about the Weaver
decision and human rights defences to possession
claims

e David Lawson has been ‘modernised’ with judicial review

hearings in the new regional centres and the
UpperTribunal

e Barbara Hewson acted for the Official Solicitor in a test

case on whether the media can attend Court of

Protection hearings: Independent News Media & others v

A “Times” LR, 17 November 2009. She was led by
Gavin Millar QC. The case is going to the Court of
Appeal.

In February Alison Meacher is speaking at the Public Sector
Housing Law Conference organised by Jordans
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Hardwicke’s out of hours service

Our barristers and Practice Team are used to supporting and
making out of hours, including weekends and during the festive
period, applications as well as giving out of hours advice to
solicitors and approved professionals in both private practice and
local government. Our service covers a range of Public Law
areas including Homelessness, Court of Protection & Mental
Capacity, Mental Health, Adult Social Services and Education.

If your have any queries please contact the Senior Practice
Manager Daniel Kemp on daniel.kemp@hardwicke.co.uk or
07876 215584 to discuss how to access this service.

SENDIST becomes HESC - one year under the new rules

Hardwicke’s John Friel gives his reflections on the possibility of
orders to assess a child under the new HESC rules:

Orders for Assessments

The most controversial Tribunal Rule is the ability of the
Tribunal to order an assessment of the child (Rule 5). Rule 7
applies a penalty for failing to comply with the rules, ie it
permits the Tribunal, in an appropriate case, to take action
against a party who does not comply.

It is interesting to consider the position in the Family Division.
Provision is made in Rule 4.18 of the Family Proceedings Rules
1991 for the examination of a child for the purposes of an expert
report. Leave of the court is required before a child may be
medically or psychiatrically examined or otherwise assessed.
This restricts the examination or assessment of the child - not
the expert giving their view. The Courts use the “welfare
principle” in interpreting this rule.

The principles were set out by Walls J in Re G (Minors Expert
Witness) [1994] 2 FLR 291. It is the duty of the court to ensure
a fair trial and to exercise control of the evidence. Permission to
use expert evidence would be considered discipline by discipline
and based on the specific facts of the case and the relevance of
the expert evidence. Orders giving general leave to the parties to
show documents to experts should never be made. An order
granting leave should identify the expert or define the area of
expertise. Resource implications should be considered.

In H -v- Cambridgeshire County Council [1996] 2 FLR 566 it
was said when granting leave that the court should seek to
identify the issue which could be usefully addressed by the
proposed evidence. Johnson J referred to problems arising from
the delay caused by such orders and negative effects on the
children.
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Added to this is the issue of consent. A “child” under Part IV of
the Education Act 1996 might be up to 20 years old and hence
an adult. An assessment without consent in those circumstances
might be professional misconduct for the professional carrying
out the assessment. In any event many of the children may be
“Gillick competent” (Gillick -v- West Norfolk and Wisbech Area
Health Authority [1985] 3 All ELR 401). In South Glamorgan
County Council -v- W & V[1993] 1 FCR 626 the High Court held
that it could not override the wishes of the child and give consent
for a medical assessment where the child had refused it. In my
view the current rules do not properly allow for the role of the
child in giving consent. There was to be a Practice Direction on
the point but it was dropped.

This can cause practical difficulties, for example where a child
has already had multiple assessments.

Conclusion:

Regretfully | have come to the conclusion that the current system
is over complex and not administratively fit for purpose. It is
putting together a Tribunal dealing with vulnerable children with
Tribunals dealing with economic interests, the public interest or
public protection. These issues are not appropriately matched.

Morayo Fagborun Bennett considers two important recent cases
in housing law:

Can a local authority have a tenancy agreement with a homeless
young person?



